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Before Caffrey, Chairman; Dyer and Jackson, Menbers.
DECI SI ON

DYER, Menber: This case cones before the Public Enpl oynent
Rel ati ons Board (PERB or Board) on the Chula Vista Elenentary
Educati on Associ ation, CTA/NEA' s (Association) request that the

Board reconsider its decision in Chula Vista Elenentary_School

District (1997) PERB Decision No. 1232 (Chula Vista). |In Chula

Vista, the Association alleged that the Chula Vista El enentary
School District (Dstrict) violated section 3543.5(a), (b) and
(c) of the Educational Enployment Rel ations Act (EERA or Act)?

'EERA is codified at Government Code section 3540 et seq.
Unl ess otherwi se indicated, all statutory references herein are
to the Governnent Code. Section 3543.5 provides, in relevant
part:

It shall be unlawful for a public school
enpl oyer to do any of the foll ow ng:



when it discrimnated against four unit nenbers and changed its
policy regarding the Association's use of District facsimle
machi nes. After investigation, the Board's Ofice of the General
Counsel dism ssed the charge and refused to issue a conplaint.

The Board adopted that dismissal in Chula_ Vista.

BA D

The Association's charge in Chula Vista can be broken into

two parts. First, the Association contended that the District
unl awful Iy discrimnated against four unit enployees because
t hose enpl oyees participated in activities protected by the Act.
Second, the Association contended that the District violated the
Act when it changed its policy regarding the Association's use of
District facsimle machines.

The Board dism ssed the discrimnation allegations because
the Association had failed to show a sufficient connection
bet ween the enpl oyees' protected activities and the District's

actions. (See Bakersfield Gty _School District (1997) PERB

Decision No. 1191 at warning letter, p. 2; Novato Unified School

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scrim nate agai nst enpl oyees, or otherw se
tointerfere with, restrain, or coerce

enpl oyees because of their exercise of rights
guaranteed by this chapter. For purposes of
thi s subdivision, "enployee" includes an
appl i cant for enploynent or reenploynent.

(b) Deny to enployee organizations rights
guaranteed to themby this chapter.

(c) Refuse or fail to neet and negotiate in
good faith with an exclusive representative.
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District (1982) PERB Decision No. 210 at p. 6.) The Board

di sm ssed the allegations regarding the change in facsimle
policy because the collective bargaining agreenent (CBA) between
the parties contained a grievance and arbitration procedure which
covered the alleged conduct and cul mnated in binding

arbitration. (EERA sec. 3541.5(a)? _Lake Elsinore School

District (1987) PERB Decision No. 646 at pp. 26-27 (Lake
El sinore).)
E R | DERATI ON
In its request for reconsideration, the Association contends
that the Board' s decision in Chula Vista contains prejudicial
errors of fact because the Board failed to nake a "determ nation”
regardi ng each allegation contained in the charge. (Gting EERA

sec. 3541.3(i).)° Specifically, the Association notes that the

2Section 3541.5 provides, in relevant part:
[T]he board shall not do either of the follow ng:

(2) Issue a conplaint against conduct al so
prohi bited by the provisions of the agreenent
bet ween the parties until the grievance

machi nery of the agreenent, if it exists and
covers the matter at issue, has been
exhausted, either by settlenent or binding
arbitration.

SSection 3541.3 provides, in relevant part:

The board shall have all of the follow ng
powers and duti es:

(i) To investigate unfair practice charges
or alleged violations of this chapter, and
take such action and make such determ nations
in respect of these charges or alleged
violations as the board deens necessary to
effectuate the policies of this chapter.
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charge alleged that the District's change in facsim|le policy-
constituted both an unlawful unilateral change in violation of
EERA section 3543.5(c) and unlawful interference with the
Association's right of access to unit nmenbers in violation of
EERA section 3543.5(b). (See EERA sec. 3543.1(b).)* The
Associ ation contends that the Board dism ssed the alleged
3543.5(c) (unilateral change) violation but failed to rule on the
al l eged 3543.5(b) (interference) violation.

DI STRI CT' RESPONSE

The District responds that the Board thoroughly and

correctly ruled on each and every allegation contained in the
charge when it adopted the Board agent's findings of fact and
conclusions of law. The District contends that the Board agent
properly deferred both the unilateral change and interference
allegations to the CBA's grievance and arbitration machi nery.

DI SCUSS| ON

PERB Regul ati on section 32410 provides that a party to a
Board deci si on may request reconsideration on the grounds that

t he decision contains prejudicial errors of fact, or newy

“Section 3543.1 provides, in relevant part:

(b) Enpl oyee organi zati ons shall have the
right of access at reasonable tinmes to areas
in which enpl oyees work, the right to use
institutional bulletin boards, mail boxes, and
ot her nmeans of conmunication, subject to
reasonabl e regulation, and the right to use
institutional facilities at reasonable tines
for the purpose of neetings concerned with
the exercise of the rights guaranteed by this
chapter.



di scovered evidence or law.®> The Board will not grant a request
for reconsideration where the party nmaking the request has failed
to establish any ground set forth in PERB Regul ati on 32410. (See,

e.g., California State Enployees Association. Local 1000

(Janowi cz) (1994) PERB Deci sion No. 1043a-S at pp. 2-3.)

Li kewi se, reconsideration is not appropriate where a party nerely
restates argunments considered and rejected by the Board in its

under | yi ng deci sion. (1d.; Regents of the University_of

California (1990) PERB Decision No. 829a-H at pp. 2-3.)

In Chula Vista, the Board adopted the Board agent's finding

that CBA Article 4 defined the Association's right of access to
unit enployees. In addition, Article 4.1.8 of the CBA provides:

The Associ ation shall have reasonable
opportunity to prepare and present a position

®PERB regul ations are codified at California Code of
Regul ations, title 8, section 31001 et seq. PERB Regul ation
section 32410 provides, in relevant part:

(a) Any party to a decision of the Board
itself may, because of extraordinary
circunstances, file a request to reconsider
the decision wthin 20 days follow ng the
date of service of the decision. An original
and five copies of the request for

reconsi deration shall be filed with the Board
itself in the headquarters office and shal
state with specificity the grounds clai ned
and, where applicable, shall specify the page
of the record relied on. Service and proof

of service of the request pursuant to Section
32140 are required. The grounds for
requesting reconsideration are limted to
clainms that the decision of the Board itself
contains prejudicial errors of fact, or newy
di scovered evidence or |aw which was not
previously avail able and could not have been
di scovered wth the exercise of reasonable

di i gence.



in the event of any proposed policy change or
new pol i cy.

The Board found that Article 4.1.8 of the CBA arguably prohibited
t he conduct conpl ained of by the Association: that the District
had inplenented a new facsimle policy. Since the CBA contains a
grievance procedure ending in -binding arbitration, the Board
di sm ssed and deferred that portion of the charge to the CBA s
gri evance and arbitration procedure. (EERA sec. 3541.5(a)(2).)
In its request for reconsideration, the Association contends
that the District's allegedly unilateral change in facsimle
policy constituted both a violation of EERA section 3543.5(b) and
3543.5(c). The Association clains that, although the Board
di sm ssed the unil ateral change allegation, the Board failed to
make a "determ nation" regarding the alleged interference
violation. The Association argues that this failure constitutes
a ground for reconsideration under PERB Regul ati on 32410. W
di sagr ee. |
As the Board agent noted, EERA section 3541.5(a)(2)
precludes the Board fromissuing a conplaint against conduct
covered by a negotiated grievance procedure culmnating in

bi ndi ng arbitration. (Lake Elsinore at pp. 26-27.) \Were such a

grievance procedure covers the conduct alleged in the charge, the
Board will defer to arbitration every potential violation

stemm ng fromthat conduct. (State of California (Departnent of

Corrections) (1995) PERB Decision No. 1100-S at p. 14.) Here,

t he sane conduct underlies both the Association's unil ateral

change allegation and the Association's interference allegation.
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Because the CBA' s grievance and arbitration procedure covers that
conduct, the Board properly dism ssed and deferred both charges
to that procedure. Accordingly, the Association's assertion that
the Board failed to nake a determnation with regard to the
interference allegation is incorrect.

ORDER

The request for reconsideration in Chula Vista Elenentary

School District (1997) PERB Decision No. 1232 is hereby DEN ED

Chai rman Caffrey and Menber Jackson joined in this Decision.



